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While “estate planning” seems like something only for the very wealthy, all of us 
will leave behind some type of legacy — whether property, belongings, debt or 
dependents. Regardless of who or what we leave behind, we all have a few similar 
goals: we want to have control over how our belongings are distributed; we want to 
be sure our dependents are provided for; and we want to minimize the stress and 
hassle for those carrying out final requests. 

As part of a proactive plan for managing property and dependents, you may also 
want to consider planning for the potential of diminished capacity. People are 
living longer, however the likelihood of decreased capacity due to aging, failing 
health or accidents, continues to grow. 

This guidebook will help you prepare for aging by introducing you to the kinds of 
questions you’ll need to ask yourself about plans for the potential of diminished 
capacity and inevitable end of life. It introduces you to the planning documents 
available and explains what they do and how they work in practice. While it can 
be challenging to work through the decisions and documents needed, a well-
organized plan that reflects your intentions is a loving gift to leave behind. 

As a final note, remember that one of the most important parts of your plan will be 
taking the time to discuss your decisions with your loved ones. It’s a process you do 
for them; but the planning starts with you. 

We hope you find this Estate Planning Guidebook to be a valuable first step to 
help you resolve your concerns. If you have additional questions after reading this 
document, your ARAG legal plan can help. If you have ideas on how to improve this 
document, please share them with us at service@ARAGgroup.com. 

If you’re not an ARAG member, please feel free to review this information and 
contact us to learn how ARAG can offer you affordable legal resources and 
support. 

Sincerely,
 
ARAG Customer Care Team
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Glossary

Agent. A person authorized to act for another through a contract. 

Codicil. A written amendment to a person’s Will, which must be dated, signed 
and witnessed just as a Will would be, and must make some reference to the 
Will it amends. A codicil can add to, subtract from or modify the terms of 
the original Will. When a person dies, both the original Will and the codicil 
are submitted for approval by the court (probate) and form the basis for 
administration of the estate and distribution of the belongings of the writer. 

Fiduciary. A person who has the power to act for another under circumstances 
which require total trust, good faith and honesty. 

Incapacity. Lacking the physical or mental abilities to manage one’s own 
personal care, property or finances. 

Personal Representative. A term for an executor or administrator of the 
estate of the person who has died. 

Pourover Will. The Will used by someone who has created a Revocable Living 
Trust to direct that most or all of his or her property go to the trust, and to be 
managed and distributed by the terms of the trust.

Probate. Proving a Will’s authenticity in court. Unless otherwise provided by 
statute, a Will must be admitted to probate before a court will allow property 
to be distributed. 

Qualified Condition. When a person is in a terminal condition and death 
is imminent, or is permanently unconscious. State laws will specify how 
a qualified condition is determined, but typically it involves a physician’s 
certification. 

Residue/Remainder. The assets of the estate which are left after all specific 
gifts have been made according to the Will. 

Settlor. The person who creates a trust by a written trust declaration. The 
settlor usually transfers the original assets into the trust. 

Testator. A person who has written a Will which is in effect at the time of his/
her death. 

Trustee. A person named in a planning document who will manage property to 
be held according to the instructions in a trust.
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Why Plan

Many people assume that if they don’t create an estate plan, the laws of their 
state will appropriately distribute their property to family members. While 
this is true in many cases, you may give up certain rights if you don’t know your 
options. For instance, an estate plan may help you: 

Ensure your intentions are met. 

Prevent disputes and ease decision making for family members. 

Reduce stress for your family at a difficult time. 

Minimize or eliminate estate taxes.

What to Consider

Some estate plans may be complicated while others are more straightforward. 
Whatever depth of detail your plan requires, take time to determine what 
matters to you. Essentially, planning for either decreased capacity or death 
involves the following process: 

•  Think about the arrangements you want for the care of your property, 
children, and/or pets. Consider who you want to leave your property to, who 
you want to manage distribution of your property, and who you trust to take 
care of your children. 

•  Establish formal agent relationships with the people you want to handle 
your personal care and property for you and your family. Be sure to choose 
someone who will carry out your directions and make decisions as you 
would for you when you cannot. 

•  Prepare the legal documents that express your preferences for health 
treatments and your preference in life-prolonging care decisions in end-of-
life or permanent unconsciousness conditions.

Decisions and Documents

Once you’ve considered your priorities and what you want to have happen, you 
may want to consider putting certain legal documents into place to ensure 
your plan is carried out. It may be easier to divide your decision making into 
two categories: those that affect your health care and those that affect your 
finances (both for your incapacity and for your death). 
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Health Care Decisions 

Appointment of Health Insurance Portability and Accountability Act 
(HIPAA) Representative 
Whether you are temporarily unconscious after an accident or slip into a coma 
after a long-term illness, these documents detail who can see your personal 
health care information, who can make health care decisions for you, and who 
can decide what, if any, life sustaining procedures are provided. 

What is it? 
An Appointment of HIPAA Representative is a document in which you give 
someone authority to review and discuss your health information with your 
health care providers, as provided in HIPAA. This federal law protects the 
privacy of medical information of patients, but you can expressly permit 
disclosure to a named representative, family or friends. You can also name an 
alternate HIPAA representative. 

How is it used? 
Either you or your representatives can provide the Appointment of HIPAA 
Representative document to your health care providers. The document 
informs your health care providers of the Appointment and what, if any, 
limitations on the information have been made. 

If you have a Health Care Power of Attorney, your named agent is 
automatically deemed a HIPAA representative; however, because some 
state laws limit the effectiveness of a Health Care Power of Attorney to a 
period of your incapacity, you may want to use the Appointment of HIPAA 
Representative if you want to have someone help you before or after you are 
incapacitated.

Health Care Power of Attorney 

What is it? 
A Health Care Power of Attorney is a document in which you appoint an agent 

(and alternate agent, if desired) to make health care decisions for you when 
you are incapable of making them.

While Health Care Powers of Attorney generally apply to both medical and 
mental health care decision making, a few states have laws authorizing a 
special form to state mental health care preferences (especially in connection 
with more serious forms of therapy).

Depending on the state, Health Care Powers of Attorney may be known as: 

Advance Directives 

Appointments of Agent for Health Care 

Durable Powers of Attorney for Health Care 

Appointments of Health Care Representative

Designations of Health Care Surrogate 

Appointments of Health Care Proxy 

Medical Powers of Attorney 

Designations of Patient Advocate 

Proxy Directives

How is it used? 
A Health Care Power of Attorney is needed if you become incapable of making 
your own health care decisions. How incapacity is determined varies by state, 
but typically an attending physician certifies that the patient lacks capacity.

Health Care Power of Attorney Who’s Who? 
The person granting the authority is typically called the “principal” or 
“patient.” 
The person granted the power is called the “agent,” “representative” 
or “surrogate.”
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Once you are capable of making health care decisions yourself, your present 
statements will override any decision of your agent. You can also revoke or 
amend your Health Care Power of Attorney as needed. While most state laws 
make the authority of your designated agent effective upon your incapacity, 
many permit you to make your agent’s authority effective immediately, subject 
to your own decisions as long as you retain capacity to make them. 

Flexibility
You have some flexibility as to what level of authority you grant your agent. 
You can grant your agent full or limited authority to make health care 
decisions for you. You can limit specific treatments or procedures you do not 
want performed. Your instructions can be written in your Health Care Power 
of Attorney document or in a separate document; or you can discuss your 
preferences with your agent in advance. 

End-of-life Decisions
You may give your agent the authority to make end-of-life health care 
decisions for you, including decisions about providing, withholding, or 
withdrawing life-prolonging treatments including artificially provided food and 
water when qualified conditions exist. Check your state laws for determination 
of what is considered a “qualified condition.” 

State-specific Variations 
Practically all states have laws which disqualify certain people from being your 
agent, such as: 

Anyone under the age of eighteen. 

Your health care provider. 

Anyone who is an operator, administrator, employee or agent of  
any residential care facility or health care facility where you are  
receiving care. 

Your spouse once you are divorced, or in some states, once you file for 
legal separation, annulment, or divorce. 

Many state laws permit you to use your Health Care Power of Attorney 
document to direct decisions unrelated to health care, such as naming your 
guardian, if guardianship proceedings are started. States may also allow you to 
grant your health care agent authority to make certain post-death decisions, 
such as the authority to consent to your autopsy anatomical donations or for 
disposition of your bodily remains.

Living Wills 
What is it? A Living Will is a document in which you express your directions 
about the provision, withholding, or withdrawal of life-sustaining treatments, 
including artificially provided food and water, when you are in a “qualified 
condition” and incapable of expressing your directions.

Depending on the state, a Living Will may be known as: 

Advance Directive  

Individual Health Care Instructions 

Health Care Directive

Treatment Preferences Declarations

How is it used? 
A Living Will only applies when you are in a “qualified condition” and incapable 
of speaking for yourself. Qualifying conditions vary by state, but typically exist 
when you are in a terminal condition where your death is imminent or you are 
permanently unconscious. State laws will specify how a qualified condition is 
determined, but typically it involves a physician’s certification. 

 “A significant number of the elderly – more than one in four – will 
eventually need someone to make end-of-life decisions about their 
medical care. “ 
New England Journal of Medicine, March 31, 2010
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Living Wills are “self-executing,” which means that health care providers need 
to comply with your written directions once the triggering situation is present. 
You can always revoke or override anything in the Living Will if you are capable 
of making a health care decision yourself. 

State-specific Variations 
In most states you can name an agent (and an alternate agent if desired) to 
ensure that your directions are carried out. Many states disqualify certain 
people from serving as your agent. For example:

People who may inherit from you

Medical providers

Your spouse once you are divorced, and in some states, once you file for 
legal separation, annulment, or divorce

Organ Donation 
If you are considering donating organs or tissues after death, be sure 
to find out the facts and take the appropriate steps to ensure your 
intentions are known and followed. You can indicate that you want to be 
a donor in the following ways: 

Register with your state’s donor registry. Check the list at 
OrganDonor.gov

Designate your choice when you get a new or renewed  
driver’s license

Sign and carry a donor card. Cards are available from  
OrganDonor.gov. 

It’s also important to tell your family that you want to be a donor. 
Hospitals seek consent from the next of kin before removing organs, 
although this is usually not required if you’re registered with your state’s 
donor registry. The best way to ensure that your wishes are carried out is 
to put them in writing. Include your wishes in your Living Will, as well as 
on your driver’s license

Financial Decisions 

These documents detail who can make property decisions for you while you 
are living, as well as state your preferences for distributing your property after 
death. 

Durable Power of Attorney 
What is it? A Durable Power of Attorney is a document in which you appoint an 
agent (and an alternate agent if desired) to act for you according to the powers 
and matters you list in the document.

You have the flexibility to specify greater or lesser authority and power to 
your agent. You also can specify if and when you want the Durable Power of 
Attorney to expire. Keep in mind, all Powers of Attorney (whether general, 
limited or durable) automatically expire at the death of the principal. Some 
states allow you to use the Durable Power of Attorney to name whom you wish 
to be appointed if guardianship or conservatorship proceedings are started. 

How is it used? 
A Durable Power of Attorney needs to clearly and fully state what authority 
and power have been granted so that the reasonable expectations of third 
parties (such as banks, insurers or investment managers) are met. Third 
parties will generally want to photocopy the signed original for their records 
before permitting the agent to act for you. You can revoke or amend the 
document at any time, however, changes must be communicated to third 
parties that have honored the Durable Power of Attorney. 

Durable Power of Attorney Who’s Who? 
The person granting the power is called the “principal” and the person 
granted the power is called the “agent” or “attorney-in-fact.”
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Generally, if you have named a spouse as your agent, the spouse’s authority is 
terminated upon a divorce, and in some states upon the filing of a case for legal 
separation, annulment or divorce. You can direct in the document, however, 
that a former spouse’s appointment would be unaffected by such proceedings. 

State-specific Variations
Depending on the law in your state, a Durable Power of Attorney can be written 
to become effective either immediately, when you become incapacitated, on a 
certain date or when specified contingency happens. For example:

•  Immediately effective. Your agent’s authority to act begins as soon as the 
document is properly executed. 

•  Effective only when you become, and only so long as you remain, 
incapacitated to handle financial matters. Your agent’s authority is said 
to be a “springing power” and is effective only while you are incapacitated. 
If you choose to make your Durable Power of Attorney a “springing power,” 
then your agent will need to obtain an affidavit or certificate of your 
incapacity from your medical provider and present a copy to the third 
party that is asked to honor the Durable Power of Attorney. Since your 
condition can change, it is just as likely that the medical provider’s affidavit 
or certificate will have to be updated periodically.

•  Effective only upon a certain date or happening of a specified event. 
For example, the agent’s authority might arise only upon an active duty 
deployment.

Limits on Your Agent’s Power
Many states do not allow a principal to give an agent certain powers. For 
example, agents may not: 

•  Make gifts of the principal’s property to the agent himself or his family. 

•  Change beneficiaries in the principal’s insurance policies. 

•  Create, amend or revoke the principal’s Will or Trusts. 

In situations when the law allows these powers to be granted, some states 

require special notices and/or signing provisions before these powers can be 
included in a Durable Power of Attorney.

Will or Last Will and Testament 

What is it? 
A Will is a document in which you set out specific directions on who receives 
your property after your death. It also sets the terms for such gifts, names 
who you want to carry out your directives and names who will care for your 
dependents.

After your death, the person in possession of your Will is required to file the 
original in the proper court for possible “probate.” Probate is the term for: 

Legal proceedings that prove the authenticity of your Will. 

Payment of legally enforceable claims such as debts and taxes. 

Distribution of Property

All states have simplified or expedited probate procedures for small estates 
and many states have unsupervised processing of estates (i.e., the personal 
representative or executor can follow these unsupervised procedures without 
court orders or oversight unless it is requested). 

Wills have no legal effect until you die. They can be changed as long as you 
are competent and aware of what you are doing. Only you can make or change 
your Will. 

If you are likely to die with an estate large enough to be liable for death taxes, 

Last Will and Testament Who’s Who? 
The person who makes a Will is called the “Testator.” The property 
left by you after your death is known as “your estate.”
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you can include provisions in your Will which could avoid or reduce those death 
taxes. 

Options for Directing Gifts
You have several options for leaving your property to different people. 

•  You can make gifts of your property outright to the people you name. These 
people are known as your beneficiaries, legatees, or devisees. 

•  Gifts can be subject to conditions you specify, such as you may require that 
the beneficiary be alive at your death or have attained a certain age. 

•  Gifts can be made to a beneficiary “in trust.” A trustee will manage the gift 
for the beneficiary and distribute it according to the terms you specify in the 
text of the trust (for example, until the beneficiary reaches a certain age). 

•  You can also name alternative beneficiaries in the event that the initial 
beneficiaries fail to meet the conditions of your gifts.

Types of Gifts
You can make a variety of gifts in your Will. 

•  You may gift specific parcels of land or items of personal property to named 
beneficiaries. 

•  You can make your gift to one person or specify that several persons will 
share in the gift. 

•  You can make a gift of all of a particular kind of property, for example, all of 
your books or all of your cars; or only part (for example, 20 percent of XYZ 
stock). 

•  The part of your estate left after deduction of any specific gifts and lawful 
taxes and debts is called the “residue” or “remainder” of your estate. Since 
people often intend this residue as the principal gift to their families, it is 
important that you think carefully about specific gifts to avoid depriving 
your main intended beneficiaries.

Dying without a Will
By creating your own Will you get to decide how your estate is handled, not the 
state. If you die without a Will (or Revocable Living Trust, if it is used for death 
planning), the state directs who will share in your estate, and what shares 
they will get. For example, the law of the state in which you are domiciled may 
direct any of these scenarios: 

The surviving spouse gets the entire estate, even if you left children

The surviving spouse gets part of the estate with the rest going to  
your children

Other family members receive shares

The state itself will receive your estate if there is a total absence of  
legal heirs

How is it used? 
A Will is a plan for what will happen to your property and affairs after your 
death. 

•  A Will only controls the property or property interests that are in your name, 
or that are payable to your estate upon your death. 

•  Property or property interests that are titled to pass automatically at your 
death, for example, deeds in joint tenancy, or “pay on death” accounts 
are not controlled by your Will. To ensure that your plan does what you 
intend, you need to manage those interests passing outside of your Will in 
consideration of those passing according to your Will.

“Estate planning professionals estimate that a whopping 70 percent 
of Americans don’t have a will.” “Wills 101: Everything You Need to 
Know but Don’t Want to Think About,”
National Association of Estate Planners and Councils, 2010.
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Last Will and Testament and Codicil 
The latest properly executed Will is typically the controlling document (thus 
the often-used term “Last Will and Testament”). A document where you only 
amend parts of your Will is called a “codicil,” and both it and the original Will 
become your Last Will and Testament. Generally, unless the Will is long and 
complicated and the amendment is minor, it is better to simply redo the entire 
Will so that each part is carefully reconsidered in the light of your current 
situation.

Delegating Responsibilities
You also will delegate different responsibilities to various people, or officers, 
within your Will. All of these officers are “fiduciaries,” which means that they 
must act in accordance with legal duties appropriate to their particular role 
and not act out of their own self-interest. Key officer delegations for a Will 
include: 

Personal Representatives or Executors. The person(s) charged with 
overseeing the implementation of your Will. 

Guardians or Conservators. Person(s) who will care for your dependents 
and any property of your dependents. 

Review Your Beneficiary Designations 
A Will, while essential, doesn’t necessarily distribute all assets that 
a person may have. Jointly-held property, property in a trust and 
investments where a beneficiary is named (such as life insurance or 401k 
plans) are not distributed based on the Will. 

If the Will and the beneficiary designation are different, assets will be 
distributed based on the beneficiary designation. 

This is why it’s critical to make sure beneficiary designations on life 
insurance policies and other investments are up-to-date.

Trustees. The person who will manage any property you direct to be held 
in trust.
 

All of these officers (and any alternates you name) are subject to the terms of 
your Will as well as the law of your state. State law specifies all formal duties, 
establishes procedures for officers to follow in performing their duties and 
determines if anyone is not eligible to serve in these roles.

State-specific Variations
A Will made in one state is still valid if you move to another state; however, 
the laws of your new home state may affect the property gifts and officer 
selections made in your existing Will. You may want to review your Will if 
you’ve moved since it was first created. 

State laws will specify how old you must be to make a Will. In addition, when 
making your Will you must be of “sound mind.” You must know that you are 
making a Will and who qualifies as the “natural objects of your bounty” (that is, 
your family). 

Some state laws limit your ability to gift some of your property. For example, 
in a community property state you could not give a community property share 
to someone other than your surviving spouse. In some states, a homestead 
cannot be gifted if you are survived by a spouse or minor children.

A Will must be signed as required by the law of your state in order to be 
recognized as a valid Will. This typically requires that you sign the Will in the 
presence of at least two disinterested witnesses who also sign the Will as 
witnesses. A “disinterested witness” is someone who is not also a beneficiary 
or spouse of a beneficiary of your Will. In fact, the law of many states voids the 
gifts to a witness who is also a beneficiary.
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Revocable Living Trust 
A Revocable Living Trust is a written agreement which creates an entity (the 
trust) to handle the assets put into the trust. In that agreement, you identify: 

Who receives the benefit of the trust assets. 

Who will manage the trust assets. 

Terms for distributing and managing the trust assets. 

A Revocable Living Trust is created by you during your lifetime, and you can 
amend or revoke it any time. It becomes irrevocable and non-amendable 
at your death. While couples can make a joint Revocable Living Trust, it is 
better to have individual trusts since it can become complicated determining 
whether a trust is revocable or amendable after the first of the couple dies.

Pet Trusts 
Currently 46 states and the District of Columbia have “Pet Trust” laws. To 
find out if your state has one, refer to this website: http://www.aspca.org/
pet-care/planning-for-your-pets-future/pet-trust-laws
You may still add trust provisions for your pet’s care even if your state has 
no “Pet Trust.”

Revocable Living Trust Who’s Who? 
In a Revocable Living Trust, the person making the Trust is called the 
“settlor,” and the person who will manage the Trust is the “trustee.” The 
settlor is the principal lifetime beneficiary and also the initial trustee 
(there can also be a co-trustee). A successor trustee can be named if 
the settlor becomes incapacitated or dies. The settlor will specify who 
receives the trust assets upon his or her death.

How is it used?
Revocable Living Trusts control how property transferred to the trust is 
managed and distributed. While a Trust is effective as soon as it is properly 
executed, until property is actually transferred to it the trustee of the Trust has 
nothing to work with.

Documents Needed to Create a Typical Revocable Living Trust: 

•  The Trust Agreement (which is used when the initial trustee is someone 
other than the settlor) or The Declaration of Trust (which is used when the 
initial trustee is the settlor). 

•  A recordable Memorandum of the Trust which substantiates the trustee’s 
identity, authority and powers. 

•  A Pourover Will which is a Will that directs all or the bulk of the settlor’s 
assets to be “poured over” to the trustee of the Revocable Living Trust. The 
Revocable Living Trust is used only to manage property, so you need the 
“Pourover Will” to make the appointments of persons to care for any minor 
or handicapped children. 

Note: A Revocable Living Trust is a standalone document and is not contained in 
a Will.

Moving Property to the Trust 
If you create a Revocable Living Trust for yourself and want the trust for 
incapacity planning or death planning to avoid probate, you will need to 
transfer assets to it during your lifetime. 

If you have created a Durable Power of Attorney you can grant your agent 
power to transfer property to the trust. 

If you only want to use the trust as a death planning vehicle, a Revocable 
Living Trust can be funded with assets only at the time of the settlor’s death or 
augmented with assets passing only at the time of the settlor’s death. 
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Let’s assume that you are Susan Smith and your Revocable Living Trust was 
made on June 1, 2010. Your trust is titled “The Susan Smith Trust under a Trust 
Agreement (UTA) dated June 1, 2010.” When you transfer an asset to the trust, 
such as a bank account or a piece of land, you would arrange to have the asset 
transferred to, or ownership re-titled as, “the Trustee of the Susan Smith Trust 
UTA dated June 1, 2010.” 

Assets are put in the name of the trustee rather than in the name of the trust 
itself since a trust is not a legal person in most states. By naming the trustee 
by reference to the trust it is clear that the trustee’s ownership is solely for the 
benefit of the trust and not for himself. Depending on the type of asset, the 
technical requirements for transferring it would have to be researched so that 
the asset transfer is clear and enforceable. 

If you have insurance and you want the proceeds to go to your trust, complete 
the insurer’s beneficiary designation as “the Trustee of the Susan Smith Trust 
UTA dated June 1, 2010.” 

If you wish to fund your Revocable Living Trust with assets only at your death, 
you have several options: 

•  Make the trust your primary beneficiary in your Will. (That is, leave the 
residue of your estate to “the Trustee of the Susan Smith Trust UTA dated 
June 1, 2010.”)

•  Retitle assets to make the owner “the Trustee of the Susan Smith Trust UTA 
dated June 1, 2010.” 

•  Create “pay-on-death” accounts payable to “the Trustee of the Susan Smith 
Trust UTA dated June 1, 2010.”

Deciding Which Documents You Need
 

Before making a decision on the documents you want prepared, consider your 
needs, all the available documents and what they are designed to do. You may 
only want to draft incapacity documents, or you may only want a Will or you 
may want to do all of them. 

Some documents can be used to perform multiple purposes. That convenience 
should be weighed against the benefit of using each document to address a 
distinct need. When documents address similar needs, they should be written 
to reflect preferences consistent with your wishes. Additionally, appointments 
of persons to perform similar or overlapping duties should be made so as to 
avoid conflict or confusion.
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Let us help you
If you need additional help or 
guidance, ARAG is here for you. 
Simply contact a Customer Care 
Specialist who can help you 
understand the benefits available  
to you. For more information:

Visit the Education Center at:  
ARAGLegalCenter.com, call  
1-800-247-4184 or email  
Service@ARAGgroup.com
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Preparing to Meet Your Attorney

If you decide to consult an attorney to help with your estate planning legal 
matters, we suggest you complete the following worksheet prior to meeting 
with the attorney. By preparing this information ahead of time, you have the 
opportunity to clearly think through your needs and the attorney will have 
necessary information to provide you with the highest level of legal service. 

Start by thinking about what type of legacy you want to leave your family and 
community, and then summarize your legal needs in one or two sentences. Use 
this as a starting point when you make your first phone call to an attorney.
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List the names, dates and pertinent details about your legal matter so you will 
be ready to discuss it with your attorney either over the phone or during an 
in-office visit.

List and attach any documents or background information you think will be 
helpful in the first meeting with an attorney.

Resources for More Information

The following websites were used as resources in developing this guidebook 
and provide additional information. 

U.S. Department of Health and Human Services: hhs.gov/ocr/privacy/index.
html 
American Bar Association: abanet.org/rppt/public/home.html www.
americanbar.org/groups/law_aging.html www.americanbar.org/groups/
bar_services/resources/state_local_bar_associations.html 
Organ Donation: organdonor.gov 

By clicking on the links in this document you are connecting to another 
website. We have provided links to these sites for information that may be of 
interest to you. These links and any opinions, products, services, or any other 
sites contained therein are not endorsed by ARAG. ARAG is not responsible for 
the legality or accuracy of the information contained therein, or for any costs 
incurred while using this site. 
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If I revoke the document or change the named agent, have I gotten the 
forms back from the agent? 

Are the people acting as agents different from the witnesses who are 
signing the documents?

Checklist Once Documents Are In Place 

Review all documents periodically to make sure they still reflect current 
law, your current thinking, and the appropriate agent designation. 

Discuss your preferences with your agents and make sure they know their 
responsibilities and what you want to have happen. 

Review your financial records periodically and make sure your agent can 
access them when necessary. 

Review beneficiaries on life insurance, retirement plans, and jointly-held 
property. Make sure they are accurate, or if necessary, directed to your 
trust for distribution. 

Revisit the documents routinely to make sure they still reflect current law, 
your current thinking on your original decisions and if the named agent is 
still appropriate for this role. 

Periodically review the situations of those named in your Will and/or trust. 
If someone receives Medicaid, seek professional advice on how the gift 
may affect eligibility. Also, when deciding how long the gift may be held in 
trust before given, consider the burden on the trustee and the impact of 
additional costs to manage the trust.

Checklists

Guidelines for Choosing Fiduciaries 
“Fiduciary” is a term that describes all the people you could name to perform 
duties for you if you have diminished capacity or at your death. It refers to 
people you trust, who will put your interests ahead of their own and perform 
their duties with care, attention and loyalty. 

Picking the right people for your fiduciary positions is the most important 
planning task you have, so keep the following in mind: 

Questions to Ask When Considering Fiduciaries 

Are there any state laws that would disqualify your appointee from 
performing the role? 

Does this person have the skills, time and commitment to do the tasks 
involved? 

Will this person follow my plans, regardless of any personal, conflicting 
beliefs? 

Have I discussed this role with the people involved and are they willing to 
take on these tasks if needed? 

Is the information and are the appointees consistent among my Health 
Care Power of Attorney, Durable Power of Attorney, Living Will and 
Appointment of HIPAA Representative? 

Do I trust the person with access to my health care information to be 
discrete with my information as well as loyal to the actions I request?  

If I am limiting the type or amount of health care information provided, 
have I used a form with limited disclosures?

Have I given copies of the forms to either my health care providers or 
my representatives? (Or, have I put the forms in a safe place and let my 
Representative know where and how to get them?) This publication is provided as educational material only. While every effort has been 

made to ensure the accuracy of this publication, it is not intended as legal advice as 
individual situations will differ and should be discussed with an expert and/or lawyer.
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